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Topics of Today’s Talk:

• Legal and ethical requirements for informed 
consent for adults

• Less restrictive alternatives to guardianship
– Advance Health Care Directives
– Advance Directives for Mental Health Services
– Surrogate Decision Makers 
– Powers of Attorney
– Supported Decision Making

• Guardianship of the person or property 



Informed Consent

All adults (and some minors under certain 
circumstances) have the right to informed 
consent in making decisions about their 
health care unless they have been 
determined to be incapable of making an 
informed decision.



Elements of Informed Consent

The Health Care Provider must explain:
• The diagnosis
• The proposed treatment
• Alternative treatments, including no 

treatment
• Material risks of the proposed treatments, 

including the risks of no treatment



Provider/Patient Relationship

Informed consent is a very personal process 
through which health care providers and their 
patients communicate about their most 
fundamental values in order to determine what 
is best for the individual’s health. 

There is no “right” choice for every individual.



Ethical Considerations

• Preserving Individual Autonomy                 
(self-determination)

• Beneficence 
• Nonmaleficence (Do no harm)
• Veracity (Truth telling) 



General Rule for Informed 
Consent: Competent Adults

Informed consent must be obtained directly 
from the adults themselves prior to the 
provision of health care. 

The responsibility for obtaining informed 
consent rests on the health care 
practitioner who is providing the health 
care.



Exception to the General Rule: 
Emergency Treatment

“A health care provider may treat a patient 
who is incapable of making an informed 
decision, without consent, if 

• the treatment is of an emergency 
medical nature; 

• a person who is authorized to give 
consent is not available immediately; 
and

Health Gen. §5-607



Exception to the General Rule: 
Emergency Treatment

• the attending physician determines that 
• there is a substantial risk of death or 

immediate and serious harm to the 
patient; and 

• with a reasonable degree of medical 
certainty, the life or health of the 
patient would be affected adversely by 
delaying treatment to obtain consent.”

Health Gen. §5-607



When can a Minor Consent to 
Healthcare?

“A minor has the same capacity as an 
adult to consent to medical treatment 
if, in the judgment of the attending 
physician, the life or health of the 
minor would be affected adversely by 
delaying treatment to obtain the 
consent of another individual.”

Health Gen. § 20-102(b)



Consenting to Healthcare

A minor also has the right to consent to 
some specific health care treatments 
and has a general right to consent to 
healthcare if the minor is married or is 
the parent of a child.  The healthcare 
provider has the responsibility of 
determining if the minor is competent.

Health Gen. § 20-102(b)



When Is Someone “Competent”?

"Competent individual means a person who 
is at least 18 years of age … and who has not 
been determined to be incapable of making 
an informed decision.”

Health Gen. §5-601(f)



When is Someone “Incapable of 
Making an Informed Decision”?

A patient is “incapable of making an 
informed decision” about the provision, 
withholding or withdrawal of a specific 
medical treatment or course of treatment if 
she is: 
–“unable to understand the nature, extent 

or probable consequences of the 
proposed treatment or course of 
treatment, 

Health Gen. §5-601(m)  



When is Someone “Incapable of 
Making an Informed Decision”?
–unable to make a rational evaluation of 

the burdens, risks, and benefits of the 
treatment or course of treatment, or 

–is unable to communicate a decision.”
Health Gen. §5-601(m)  



Assessing Capacity

• Ask: Capacity to make what decision?

• Does the individual have an understanding of 
the consequences of her decisions? 

• What do her doctors, social workers and/or 
psychologists say about her decision-making 
capacity? 

• Are decisions consistent with past stated wishes?



What Incapacity ISN’T

• Old Age
• Eccentricity
• Poverty
• Refusal of Care
• Disagreement with health care provider’s 

recommendation



Method of Communication

A person who is otherwise a “competent 
individual” but who communicates 
through some method other than speech 
cannot be considered “incapable of 
making an informed decision.”

Health Gen. §5-601(m)(2)  



When in Doubt about Capacity…

Get a second opinion!
Examples:
• Older adult with dementia
• Younger adult with Autism spectrum 

disorder
• Individual with an intellectual disability



Third Party Decision-Making; 
When A Patient Lacks Capacity

For individuals who lack capacity, informed 
consent can be obtained from a
• Health Care Agent  
• Health Care Surrogate
• Guardian



Advance Health Care Directive

A written expression of a person’s future 
health care wishes.
Allows the person signing it to choose a 
health care “agent” who can make decisions 
relating to when health care is provided, and 
when it is withheld or withdrawn.

Health Gen. § 5-602  



Advance Health Care Directive

Allows the person signing it to state 
preferences for health care and treatment in 
general or specific situations, including:

–terminal condition
–persistent vegetative state
–end-stage condition

Health Gen. § 5-603



Oral Advance Health Care Directive

An oral advance directive is effective if:
• It is made in the presence of an attending 

physician, physician assistant or nurse practitioner 
and one witness and 

• The patient’s wishes are documented in the 
individual's medical record, and the record is 
signed and dated by the health care provider and 
the witness.

Health Gen. § 5-602(d)



Advance Health Care Directives
For a health care directive to go into 
effect, 2 physicians – at least one of 
whom has examined the patient within 
the preceding 2 hours – must certify in 
writing that the patient is incapable of 
making an informed decision regarding 
treatment.

Health Gen. § 5-606(a)



Advance Health Care Directives

• The physicians’ certifications must be based 
on personal examination of the patient. 

• If the patient is unconscious or unable to 
communicate by any means, only one 
physician’s certificate is required.

Health Gen. § § 5-602(a),(e), 5-606(a)  



A Health Care Agent’s Powers

Advance directives may give agents the 
power to:

• Request and review medical records
• Authorize admission to and discharge 

from a hospital
• Authorize or refuse treatment
• Decide what steps should be taken in 

sustaining the patient on life support



Limits on a Health Care Agent’s 
Authority

An agent cannot “require a physician or 
physician assistant to prescribe or render 
medical treatment to a patient that the 
physician or physician assistant determines 
to be ethically inappropriate [or]…medically 
ineffective.” 

Health Gen. §5-611



Advance Mental Health Directive

Like an Advance Health Care Directive,  an 
Advance Directive for Mental Health 
Services allows an individual to decide, 
ahead of time, what mental health services 
they want if and when they become 
incapable of providing informed consent.

Health Gen. § 5-602.1



Advance Mental Health Directive

An Advance Directive for Mental Health 
Services should name an “agent” that the 
person wants to speak for his or her 
interests. 

Health Gen. § 5-602.1



Advance Mental Health Directive

Can include preferences of:
• Particular mental health professionals to 

offer treatment
• Particular facilities
• Particular treatment programs
• Medications the patient wants or does not 

want
Health Gen. § 5-602.1



Practical Tips for Advance 
Health Care Directives

• Don’t leave your health care directives in 
the drawer!

• Give copies to your agents, your health care 
providers, your family members.

• Have an open and candid conversation with 
your agents about your wishes.

• Review your directives on a regular basis.



Health Surrogates

The Maryland Health Care Decisions Act 
allows certain people to make health care 
decisions for family members or close 
friends even when there is no Advance 
Health Care Directive.

Health Gen. § 5-605  



Health Surrogates

The law looks for surrogates in this order:
1) The patient’s guardian
2) The patient's spouse or domestic partner;
3) An adult child;
4) A parent;
5) An adult sibling
6) A friend or other relative subject to certain 

requirements  
Health Gen. § 5-605(a)(2)  



Health Surrogates

A friend can become a health surrogate if she:

“Is a competent individual; and
Presents an affidavit to the attending physician  stating:

• That the person is a relative or close friend of the 
patient; and

• Specific facts and circumstances demonstrating that 
the person has maintained regular contact with the 
patient sufficient to be familiar with the patient's 
activities, health, and personal beliefs.”

Health Gen. § 5-605(a)(3)



Health Surrogates

Before a health surrogate can be appointed, 
2 physician certifications that the patient 
lacks capacity are required (the same as for 
an advance directive).

Health Gen. § 5-606



A Health Surrogate’s Duties

A surrogate must make decisions that, in their 
experience with the patient, best represent the 
patient’s wishes.

That may include their knowledge of the 
patient’s religious or moral beliefs and the 
patient’s expressed preferences with regard to 
withholding or providing treatment.

Health Gen. § 5-605(c) 



“The decision of a surrogate regarding 
whether life-sustaining procedures should 
be provided, withheld or withdrawn, in 
whole or in part, shall not be “based on the 
patient’s preexisting, long term mental or 
physical disability or a patient’s economic 
disadvantage.”

Health Gen. § 5-605(c)(3)

A Health Surrogate’s Duties



Limits on a Health Surrogate’s 
Authority

A surrogate cannot authorize “sterilization” or 
“treatment for a mental disorder”

Health Gen. § 5-605(d)

“A health care provider may not withhold or withdraw 
life-sustaining procedures on the basis of an advance 
directive where no agent has been appointed or on the 
basis of the authorization of a surrogate” without 
special certifications. 

Health Gen. § 5-606(b)  



Limits on a Health Surrogate’s 
Authority

If no agent appointed via an Advance Directive 
exists, a health care provider can withhold or 
withdraw life-sustaining procedures  only if:

“The patient's attending physician and a second physician 
have certified that the patient is in a terminal condition or 
has an end-stage condition; or

Two physicians, one of whom is a neurologist, 
neurosurgeon, or other physician who has special expertise 
in the evaluation of cognitive functioning, certify that the 
patient is in a persistent vegetative state.”

Health Gen. § 5-606(b)  



Power of Attorney: Financial and 
Property Matters

Through a power of attorney, an individual can 
choose a person they trust as their agent to 
manage their property and financial affairs.  
That person is known as their "agent".
Can also designate who they would want 
to be appointed their guardian if one 
should be needed.
Estates & Trusts Article, Title 17



Power of Attorney 

• Agent has authority to act for business and 
property matters that are specified in the 
document such as:
– Accessing bank accounts and safe deposit boxes, 

taking out loans, buying real estate, and entering into 
contracts

• A power of attorney grants to the person 
only the powers defined in the document.



Supported Decision Making

Statewide Supported Decision Making 
Coalition:
There is a possible new legislative proposal 
for supported decision-making that would 
allow a person to retain their decision-
making authority without appointing a 
substitute decision-maker. 



Supported Decision Making

“People use trusted friends, family 
members, and professionals to help them 
understand the situations and choices they 
face, so they may make their own decisions; 
it is a means for increasing self-
determination by encouraging and 
empowering people to make their own 
decisions about their lives to the maximum 
extent possible.” National Resource Center 
on Supported Decision-Making 



U.S. State Trends in SDM

• State SDM Legislation and/or Resolutions
– Introduced in 40 states and DC
– Passed in 19 states and DC

• NRC-SDM State Grant Program
– 18 projects so far
– DC, DE, FL, GA, IN, ME, MN, MS, NC, NV, NY, OR, 

SC, TN, WI
• Court Orders and Decisions

– Examples: AK, DC, FL, IN, KY, MA, ME, MN, NV, NY, 
PA, VA, VT, and more!

• SDM Pilots 
– Examples: AK, CA, FL GA, IN, KY, MA, ME, NY, VT, 

TX, and more!
• http://www.supporteddecisionmaking.org/States

http://www.supporteddecisionmaking.org/States


When to Appoint a 
Guardian of the Person

If a person:
1) “lacks sufficient understanding or capacity 
to make or communicate responsible 
decisions concerning his person”
Due to:
2) “any mental disability (or) disease(.)”

Estates & Trusts § 13-705(b)  



When to Appoint a 
Guardian of the Person

In addition, the court must find that there 
are no “less restrictive” means of ensuring 
that person’s health and safety.

Estates & Trusts § 13-705(b)



When to Appoint a 
Guardian of the Property

If a person:
1) “is unable to manage his property and 
affairs effectively” due to:
2) “any mental disability (or) disease” and
3) “has or may be entitled to property or 
benefits which require proper management”

Estates & Trusts § 13-201(c) 



Appointing a Guardian: 
The Petition

“Interested persons” can file a request – a 
“petition” - with the court, asking that they 
be appointed the guardians of an individual 
with a disability.

Estates & Trusts § 13-705,
Md. Rule 10-201



Appointing a Guardian: 
The Petition

“Interested person” means the guardian, the heirs 
of the minor or disabled person, any 
governmental agency paying benefits to the 
minor or disabled person, or any person or 
agency eligible to serve as guardian of the 
disabled person.



Appointing A Guardian:
Certifications

The petition must be accompanied by 2 
certificates from the legally required health 
care professionals, stating that the person 
requires a guardian.

Estates & Trusts § 13-705(c),
Md. Rules 10-202 &10-301(d)



Appointing A Guardian:
Certifications

The certificates must be 
from:

• 2 physicians, OR
• 1 physician AND
• 1 psychologist or certified 

clinical social worker.

Estates & Trusts § 13-705(c)(2),
Md. Rule 10-202(a)



Appointing A Guardian:
Certifications

In 2017, the Maryland court system 
developed forms for each type of certifying 
professional to use – with different forms for 
physicians, psychologists and social workers.  
These forms are required to accompany 
guardianship petitions as of January 2018.

Md. Rule 10-202(a)(2)



Appointing A Guardian:
Certifications

At least one of the certifying 
professionals must have evaluated or 
examined the person within 21 days 
before the filing of the petition.

Estates & Trusts § 13-705(c)(3),
Md. Rule 10-202(a)



Appointing A Guardian:
Appointment of Attorney

After receiving the petition, the court 
will appoint an attorney to represent 
the interests of the adult with a 
disability.

Estates & Trusts § 13-705(d),
Md. Rule 10-106



Appointing A Guardian: 
Court Hearing

• The hearing on a petition for guardianship 
may be held as a jury trial.  

• The attorney for the alleged disabled person 
can waive the right to a jury trial.  

• The hearing should be closed and 
confidential, unless a court decides to hold 
an open hearing “for good cause shown.”

Estates & Trusts 13-705(e),
Md. Rule 10-205



Appointing A Guardian:
Court Decision

The court or a jury will review the petition, 
the certificates, and the court-appointed 
attorney’s answer to the petition.

Then a judge or a jury will decide 
whether the person with a 
disability needs a guardian.

Estates & Trusts § 13-705(e),
Md. Rule 10-205



Guardianship:
Appointment of Attorney

The revised rules governing guardianship that 
went into effect on January 1, 2018, also set out 
training requirements for court-appointed 
attorneys for disabled persons.  They also set out 
training requirements for people who have been 
appointed to act as guardians.

Md. Rules 10-106, 10-205.1, 10-304.1



Limit on Guardianship Hearing:
Inpatient Mental Health 

Treatment
An adjudication of a disability for purposes 
of appointing a guardian of a person may 
not be the basis for commitment of the 
disabled person to a mental institution.

Estates & Trusts § 13-706  



What Guardianship Means
Depending on the powers given to the 
guardian in the Guardianship Order, the  
guardian:

May make decisions about:
• A place to live
• Financial transactions
• Health care

Estates & Trusts § 13-708(d)  



What Guardianship Means

“Appointment of a guardian of the person is not 
evidence of incompetency of the disabled 
person; and does not modify any civil right of 
the disabled person unless the court orders, 
including any civil service ranking, 
appointment, and rights relating to licensure, 
permit, privilege, or benefit under any law.”

Estates & Trusts § 13-706  



What Guardianship Means

Even if someone has had a guardian 
appointed, they will still be able to vote in 
elections unless “a court has specifically 
found that the individual cannot 
communicate, with or without 
accommodations, a desire to participate in 
the voting process.”

Elections § 3-102 



Case Study 
• Mary Jones, now 18, has been an active 

member of her community.
• She has just graduated from high school 

and frequently acted in school plays.
• She had an individualized education 

program (IEP) during her time in school 
based on her intellectual disability. 



Case Study 
• Mary’s parents are concerned about her 

ability to make health care decisions. They 
wonder whether they should ask a court to 
appoint them as her guardians.

• Her doctor says that she needs a guardian 
because she has Down Syndrome.

• She still lives with her parents while she 
goes to a special program for students with 
disabilities at the community college.



Case Study 

• Does Mary have capacity?
• What else do you need to know?
• Does she need a guardian?
• Ethical considerations?
• Possible solutions or next steps?



Case Study
• Simply because Mary has Down Syndrome does 

not mean that she can not make decisions. When 
in doubt, get a second opinion from a mental 
health professional who has expertise in 
evaluating individuals with developmental 
disabilities.

• If she is willing, Mary could execute a power of 
attorney and/or an advance health care 
directive, which could make appointing a 
guardian of the property and person 
unnecessary.



Case Study
• Lisa Adams is a 21 year-old senior at a 

local university. She does well 
academically and has been on the school’s 
dance team since her freshman year. 

• Lisa was diagnosed with bipolar disorder 
during her senior year in high school.  She 
has generally been stable with medication 
but has occasional setbacks that make it 
hard for her to study and work 
consistently. 



Case Study
• Lisa and her parents would like to plan for 

the future so that Lisa will have the 
support she needs going forward, 
especially after her parents have passed 
away. 



Case Study
• Although Lisa has an emotional disability, 

she will most likely not need to have a 
guardian appointed on her behalf. 

• Most individuals with emotional 
disabilities are capable of making an 
informed decision about who they would 
like to make health care decisions and 
financial decisions on their behalf should 
they lose their decision making capacity. 



Case Study
• Specifically, Lisa may benefit from 

executing an advance health care directive.
• She may also want to execute an advance 

directive for mental health services in 
which she can designate an agent to make 
mental health care decisions for her, and 
can designate her preferred mental health 
providers and preferred medications.



Case Study
• She can give her parents power of attorney 

for financial and property transactions.
• Her parents can be appointed her 

representative payees for any government 
benefits she may receive.

• Her parents could also establish a special 
needs trust on her behalf. 



Case Study
• It should be noted that guardians do not 

have the authority to commit the person 
with a disability to a psychiatric facility 
without an involuntary commitment 
proceeding. 



Helpful Forms
A sample Advance Health Care Directive is 
available at 
http://dhmh.maryland.gov/yourrights/docs/advdi
rform.pdf

A Sample Advance Mental Health Directive is 
available at 
http://dhmh.maryland.gov/mha/Documents/Adv
ance%20Directive%20for%20Mental%20Health%
20Treatment%20july%202008.pdf

http://dhmh.maryland.gov/yourrights/docs/advdirform.pdf
http://dhmh.maryland.gov/mha/Documents/Advance%20Directive%20for%20Mental%20Health%20Treatment%20july%202008.pdf


Helpful Forms

Many guardianship forms are available at 
http://mdcourts.gov/family/formsindex.html

http://mdcourts.gov/family/formsindex.html


Guardianship Handbook

A handbook co-edited by Ellen Callegary, 
Guardianship and Its Alternatives: A 
Handbook on Maryland Law, is available at 
http://www.callegarylaw.com

http://www.callegarylaw.com/


Disclaimer
These materials are provided for informational 
purposes only and are not a substitute for 
individualized legal advice.  Anyone seeking legal 
advice about a specific situation should seek the 
services of a competent attorney.



© This document is copyright 2021, The Law Offices of 
Ellen A. Callegary, P.A.  It may be copied and distributed 
without additional permission, so long as it is attributed to 
The Law Offices of Ellen A. Callegary, P.A. and no fee is 
charged.  It is requested, but not required, that you contact 
the author of this document before redistributing any 
large number of copies, to give her a chance to provide you 
with an updated version of the document.



Down Syndrome Network of Montgomery County Parent Workshop: Guardianship and Its Alternatives May 25th, 2021 

 
 

Guardianship and Its Alternatives, including Supported 
Decision-Making Resources 

 
1. Guardianship and Its Alternatives, including Supported Decision Making Workshop of May 25, 2021 – 

recording and PDF will be at the Down Syndrome Network of Montgomery County  website , 
www.dsnmc..org,  with other Parent workshops recordings: https://dsnmc.org/parent-workshops/  
 

2. Helpful Forms:  
a. A sample Advance Health Care Directive is available at 

http://dhmh.maryland.gov/yourrights/docs/advdirform.pdf 
 

b. A Sample Advance Mental Health Directive is available at 
http://dhmh.maryland.gov/mha/Documents/Advance%20Directive%20for%20Mental%20Healt
h%20Treatment%20july%202008.pdf 

c. Many guardianship forms are available at http://mdcourts.gov/family/formsindex.html 
 

3. Guardianship Handbook: A handbook co-edited by Ellen Callegary, Guardianship and Its Alternatives: A 
Handbook on Maryland Law, is available at http://www.callegarylaw.com  
 

4. Ellen A. Callegary, Esq. 
The Law Offices of Ellen A. Callegary, P.A. 
(410) 576-7606                 ellen@callegarylaw.com 
 

5. Basics of Supported Decision Making – with Lucy Beadnell, at The Arc of Northern Virginia – May 13, 
2021 - https://youtu.be/7NT_kCPJ_9k 

This presentation was recorded and posted 
at https://www.youtube.com/user/VideosatTheArcofNoVA  .Look in the "videos" tab to see it, or search 
for "Supported Decision Making" on their YouTube channel link. 
 
You can see all the resources discussed during the meeting and other recorded presentations on SDM 
at https://thearcofnova.org/programs-services/sdm-resource-library/. 
 

6. Mental Health and Developmental Disabilities (MHDD) National Training Center Webinar 
Series- Supported Decision Making: What it is and How to Make it Work: March 24, 2021. 
https://www.youtube.com/channel/UC4L2bXc-AM8XaZamkR2hAfA/videos  

http://www.dsnmc..org/
https://dsnmc.org/parent-workshops/
http://dhmh.maryland.gov/yourrights/docs/advdirform.pdf
http://dhmh.maryland.gov/mha/Documents/Advance%20Directive%20for%20Mental%20Health%20Treatment%20july%202008.pdf
http://dhmh.maryland.gov/mha/Documents/Advance%20Directive%20for%20Mental%20Health%20Treatment%20july%202008.pdf
http://mdcourts.gov/family/formsindex.html
http://www.callegarylaw.com/
https://youtu.be/7NT_kCPJ_9k
https://www.youtube.com/user/VideosatTheArcofNoVA
https://thearcofnova.org/programs-services/sdm-resource-library/
https://www.youtube.com/channel/UC4L2bXc-AM8XaZamkR2hAfA/videos
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